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BEFORE THE MEMBER, THE MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR, TEZPUR. 

 

Present:- Sri P. J. Saikia 

MAC Case No.47 Of 2015(D) 

U/S 166 of Motor Vehicle Act 

1. Smti. Rakhi Bhawal 

W/O – Ranjit Kr. Saha 

Vill – No. 1  Namonigaon 

PO & P.S. – Rangapara. 

Dist – Sonitpur, Assam 

 

         Claimant 

       -Vs-  

1. Rinku Das 

W/O – Ashutosh Das. 

2. Shriram General Insurance Co. Ltd. 

Guwahati Branch 

 (Insurer of Bolero No. AS-12K-2677) 

 

             

   Opposite Parties 

 

1. Advocate for the claimant :  Sri P. Biswas. 

2. Advocate for the O/P No.2 :  Sri. P. Biswas 

3. Date of Argument  :  18-11-2016 

4. Date of Judgment :  05-12-2016 

 

JUDGMENT & ORDER 

1. This claim case arose out of a petition U/S 166 of the Motor Vehicle Act, 

(M.V.A. in short), filed by the claimant claiming compensation from the O/Ps 

for death of the brother of the claimant on account of motor accident.  

2. The case of claimants, in brief, is that on 19-06-2013 the deceased Prabin 

Bhowal along with Asutosh Das and Abdul Jalil travelling in a vehicle Regd 

No. AS-12K-2677(Bolero).  On the way to Bahbari the vehicle was stopped 

by the village Defence party of Balisia. But all those village Defence party 
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forcefully brought out these three person and taken away their valuable 

goods such as gold ring chain, cash and thereafter they badly were badly 

beaten up with weapons  like daw, lathi, rod etc and brutally killed on the 

spot.  

3.  Upon the accident, FIR was registered No. 756/2013 dated 19-06-2013 US 

302/379 IPC.  

4. In response to notices, both the Ops filled WS in order to contest the case.  

5. The Op No. 1 filled WS stating that the claimant may get the amount of 

compensation from the Insurance Co. as the vehicle was duly insured with 

the Shriram General Insurance Co. Ltd. 

6. The Shriram General Insurance Co. Ltd. has taken stereotype pleas. No 

specific pleas have been taken. 

7. On the pleadings of the parties the following issues are taken for my 

consideration.  
I S S U E S 

1. Whether victim, Lt. Prabin Bhowal died as a result of the injuries 

sustained by him in the alleged road accident dated 19-06-2013, 

involving the vehicle No. As-12K-2677 and whether the said accident 

took place due to rash and negligent driving by the driver of the 

offending vehicle? 

2. Whether the claimant is/are entitled any to compensation and if yes, 

what will be the quantum of compensation and by which of the 

respondents this compensation shall be paid? 

. DECISION, DISCUSSION AND REASONS THEREOF 

8. I shall adjudicate the matter on the basis of the said issues. The claimant 

examined herself.  

9. I have gone through the evidence. 

ISSUES NOs. 1 

10. P.W.-1 Smti Rakhi Bhowal in her evidence stated that on on 19-06-2013 the 

deceased Prabin Bhowal along with Asutosh Das and Abdul Jalil travelling in 

a vehicle Regd No. AS-12K-2677(Bolero).  On the way to Bahbari the vehicle 

was stopped by the village Defence party of Balisia. But all those village 
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Defence party forcefully brought out these three people and taken away 

their valuable goods such as gold ring chain, cash and thereafter they badly 

assaulted by them with weapon like daw, lathi, rod etc and brutally killed on 

the spot.  

11. Upon the accident, FIR was registered No. 756/2013 dated 19-06-2013 US 

302/379 IPC.  

12. In support of his evidence, she has submitted Ext.-1 FIR, 2 Post Mortem 

report, Ext 3 Death Certificate. 

13. I have gone through the evidence adduced by P.W.-1. From Ext.-1, 

FIR, it is found that the accident occurred on 19-06-2013 at about 4.30 P.M.  

14. From the Insurance policy it is clear that the Bolero regd. No. AS-12K-

2677 was insured with Shriram General Insurance Co. Ltd. vide policy No. 

10003/31/13/773264 valid from 25-02-2013 to 24-02-2014. 

15. Now the most pertinent question that arises is as to whether the death 

took place in an accident in course of use of a vehicle. I have to answer this 

question in negative. The evidence clearly proves that in the case in hand 

that death was never caused due to an accident arising out of the use of 

motor vehicle. The evidence shows that murder was the primary object of 

the offender. Here the dominant intention of the act of felony was to harm 

or kill the deceased person. 

16.  In Shivaji Dayanu Patil v. Vatschala Uttam More, 1991 ACJ 777, there 

was a collision between a petrol tanker and a truck on the National Highway 

No. 4 near village Kavatha in the District of Satara, State of Maharashtra, 

due to which the petrol tanker went off the road and fell at a distance of 

about 20 feet from the highway leading to leakage of petrol which collected 

nearby. Later an explosion took place in the petrol tanker resulting in fire. 

Number of persons who assembled near the petrol tanker sustained burn 

injuries and few of them succumbed to the injuries. The victims filed the 

claim petitions which were dismissed by the Claims Tribunal on the ground 

that the explosion and the fire had no connection with the accident, and 

was altogether an independent accident. The appeal was allowed by the 

learned Single Judge of the High Court holding that the explosion was a 

https://indiankanoon.org/doc/712469/
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direct consequence of the accident. The Division Bench of the High Court 

affirmed the findings of the learned Single Judge against which the matter 

came up before the Supreme Court. 

17. The Supreme Court dismissed the Special Leave Petition holding that the 

explosion and fire resulting in injuries and death was due to the accident 

arising out of the use of the motor vehicle. The findings of the Supreme 

Court are reproduced hereunder: 

"25. These decisions indicate that the word "use", in the context of motor 

vehicles, has been construed in a wider sense to include the period when 

the vehicle is not moving and is stationary, being either parked on the road 

and when it is not in a position to move due to some break-down or 

mechanical defect. Relying on the abovementioned decisions, the Appellate 

Bench of the High Court had held that the expression "use of a motor 

vehicle" in Section 92-A covers accidents which occur both when the vehicle 

is in motion and when it is stationary. With reference to the facts of the 

present case the learned Judges have observed that the tanker in question 

while proceeding along National Highway No. 4 (i.e. while in use) after 

colliding with a motor lorry was lying on the side and that it cannot be 

claimed that after the collision the use of the tanker had ceased only 

because it was disabled. We are in agreement with the said approach of the 

High Court. In our opinion, the word "use" has a wider connotation to cover 

the period when the vehicle is not moving and is stationary and the use of a 

vehicle does not cease on account of the vehicle having been rendered 

immobile on account of a breakdown or mechanical defect or accident. In 

the circumstances, it cannot be said that the petrol tanker was not in the 

use at the time when it was lying on its side after the collision with the 

truck." 

18. In Shivaji Dayanu Patil (supra) in  Paras 36 and 37 it was further held --- 

"35. This would show that as compared to the expression "caused by", the 

expression "arising out of" has a wider connotation. The expression "caused 

by" was used in Sections 95(1)(b)(i) and (ii) and 96(2)(b)(ii) of the Act. 

In Section 92-A, Parliament, however, chose to use the expression "arising 

https://indiankanoon.org/doc/1113485/
https://indiankanoon.org/doc/1113485/
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out of" which indicates that for the purpose of awarding compensation 

under Section 92-A, the causal relationship between the use of the motor 

vehicle and the accident resulting in death or permanent disablement is not 

required to be direct and proximate and it can be less immediate. This 

would imply that accident should be connected with the use of the motor 

vehicle but the said connection need not be direct and immediate. This 

construction of the expression "arising out of the use of a motor vehicle" 

in Section 92-A enlarges the field of protection made available to the victims 

of an accident and is in consonance with the beneficial object underlying the 

enactment. 

19. 36. Was the accident involving explosion and fire in the petrol tanker 

connected with the use of tanker as a motor vehicle' In our view, in the 

facts and circumstances of the present case, this question must be 

answered in the affirmative. The High Court has found that the tanker in 

question was carrying petrol which is a highly combustible and volatile 

material and after the collision with the other motor vehicle the tanker had 

fallen on one of its sides on sloping ground resulting in escape of highly 

inflammable petrol and that there was grave risk of explosion and fire from 

the petrol coming out of the tanker. In the light of the aforesaid 

circumstances the learned Judges of the High Court have rightly concluded 

that the collision between the tanker and the other vehicle which had 

occurred earlier and the escape of petrol from the tanker which ultimately 

resulted in the explosion and fire were not unconnected but related events 

and merely because there was interval of about four to four and half hours 

between the said collision and the explosion and fire in the tanker, it cannot 

be necessarily inferred that there was no causal relation between explosion 

and fire. In the circumstances, it must be held that the explosion and fire 

resulting in the injuries which led to the death of Deepak Uttam More was 

due to an accident arising out of the use of the motor vehicle viz. the petrol 

tanker No. MKL 7461." 

20.  In Rita Devi v. New India Assurance Co. Ltd  (AIR 2000 SC 1930) the 

deceased was employed to drive an auto rickshaw for ferrying passengers 

https://indiankanoon.org/doc/1113485/
https://indiankanoon.org/doc/1113485/
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on hire. On the fateful day, the auto rickshaw was parked in the rickshaw 

stand at Dimapur when some unknown passengers engaged the deceased 

for journey. As to what happened on that day is not known. It was only on 

the next day that the police was able to recover the body of the deceased 

but the auto rickshaw in question was never traced out. The owner of the 

auto rickshaw claimed compensation from the insurance company for the 

loss of auto rickshaw. The heirs of the deceased claimed compensation for 

the death of the driver on the ground that the death occurred on account of 

accident arising out of use of the motor vehicle. The Apex Court held that 

the heirs of the deceased would be entitled to compensation. The question 

as to whether the case of murder would be covered was also gone into. 

Paras 9 and 10 are relevant and are quoted below:- 

"9. A conjoint reading of the above two Sub- clauses of Section 163A shows 

that a victim or his heirs are entitled to claim from the owner/Insurance 

Company a compensation for death or permanent disablement suffered due 

to accident arising out of use of the motor vehicle (emphasis supplied), 

without having to prove wrongful act or neglect or default of any one. Thus 

it is clear, if it is established by the claimants that the death or disablement 

was caused due to an accident arising out of the use of motor vehicle then 

they will be entitled for payment of compensation. In the present case, the 

contention of the Insurance Company which was accepted by the High 

Court is that the death of the deceased (Dasarath Singh) was not caused by 

an accident arising out of the use of motor vehicle. Therefore, we will have 

to examine the actual legal import of the words 'death due to accident 

arising out of the use of motor vehicle'. 

21. “10. The question, therefore, is can a murder be an accident in any given 

case' There is no doubt that 'murder', as it is understood, in the common 

parlance is a felonious act where death is caused with intent and the 

perpetrators of that act normally have a motive against the victim for such 

killing. But there are also instances where murder can be by accident on a 

given set of facts. The differences between a 'murder' which is not an 

accident and a 'murder' which is an accident, depends on the proximity of 

https://indiankanoon.org/doc/1113485/
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the cause of such murder. In our opinion, if the dominant intention of the 

Act of felony is to kill any particular person then such killings is not an 

accidental murder but is a murder simplicitor, while if the cause of murder 

or act of murder was originally not intended and the same was caused in 

furtherance of any other felonious act then such murder is an accidental 

murder." 

22. Referring to the English decisions , in Challis vs. London and South 

Western Railway Company (1905 2 Kings Bench 154),  Nisbet vs. 

Rayne & Burn (1910) 1 KB 689 and Board of Management of Trim 

Joint District School vs. Kelly (1914 AC 667) , in Rita Devi ( supra) it is 

held – 

Applying the principles laid down the above cases to the facts of the case in 

hand, we find that the deceased, a driver of the auto rickshaw, was duty 

bound to have accepted the demand of fare paying passengers to transport 

them to the place of their destination. During the course of this duty, if the 

passengers had decided to commit an act of felony of stealing the auto 

rickshaw and in the course of achieving the said object of stealing the auto 

rickshaw, they had to eliminate the driver of the auto rickshaw then it 

cannot but be said that the death so caused to the driver of the auto 

rickshaw was an accidental murder. The stealing of the auto rickshaw was 

the object of the felony and the murder that was caused in the said process 

of stealing the auto rickshaw is only incidental to the act of stealing of the 

auto rickshaw. Therefore, it has to be said that on the facts and 

circumstances of this case the death of the deceased (Dasarath Singh) was 

caused accidentally in the process of committing the theft of the auto 

rickshaw. 

23. In an Hon,ble Gauhati High Court  decision in Oriental Insurance Co. 

Ltd. vs Smt. Jharna Sarkar And Anr ( ACJ 1475) On 19-10-1997, one 

Bus bearing No. TRS-488 was coming from Jampaijala to Agartala, without 

Police escort. At about 7-20 A.M., when it reached Kanurampara, under 

Takarjala Police station, a gang of armed unknown extremists stopped the 

Bus and kidnapped the passengers including the two deceased, namely, 
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Birianda Sarkar and Milan Debnath. Subsequently on 30-10-1997, the dead 

bodies of the two deceased were found lying on the road. The heirs of two 

deceased filed claim petitions before the Motor Accident Claims Tribunal, 

Agaratala. On the prayer of the claimant-petitioner, the learned Member, 

Motor Accident Claims Tribunal awarded a sum of Rs. 50,000/- in each case 

to the heirs of the two deceased persons under Section 140 of the Motor 

Vehicle Act (for short, 'the MV Act'). 

24. Hon,ble Gauhati High Court set aside the said order of the Tribunal. 

Deliberating upon Shivaji Dayanu Patil (supra) and Rita Devi (supra),the 

Hon,ble Gauhati High Court has held – 

“In the case of Rita Devi v. New India Assurance Company Ltd. (supra), the 

vehicle (auto rickshaw) itself was also stolen and the same was not 

recovered. As observed by the Supreme Court in that case, the driver of the 

auto rickshaw was duty bound to have accepted the demand of the fare 

paying passengers to transport them to the place of their destination. 

During the course of this duty, if the passengers had decided to commit an 

act of felony of stealing the auto rickshaw and in course of achieving the 

said object of stealing the auto rickshaw, they had to eliminate the driver of 

the auto rickshaw, then it cannot but be said that the death of the driver so 

caused was an accidental murder. In the instant two cases, the Bus was left 

on the spot and the extremists left along with the passengers including the 

two deceased persons. As regards, the case of Shivaji Dayanu Patil v. 

Vatschala Uttam More (supra), the facts of the case also show that the 

death of the deceased was on account of the petrol which came out from 

the petrol tanker, involved in the incident and that there was a relationship 

between the death and the petrol tanker. So, the Court held that the 

accidental death arose out of the use of the vehicle. In view of the 

discussions made above, it is clear that the death of the two deceased 

cannot be said to have arisen out of the use of the vehicle within the 

meaning of Section 140 of the MV Act.”  

25. In the light of the said legal position, I hereby hold that the victim  Lt. 

Prabin Bhawal did not die as a result of the injuries sustained by him in the  

https://indiankanoon.org/doc/32775809/
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so called road accident dated 19-06-2013, involving the vehicle No. As-12K-

2677 and the said accident never took place due to rash and negligent 

driving by the driver of the offending vehicle. This Issue is answered 

accordingly.  

ISSUE NO.2 

26.  In view of the decision arrived at in Issue No. 1, I hereby hold that the 

claimant is not entitled to any compensation as prayed for. This Issue is 

answered  in negative. 

ORDER 

27. The case is dismissed.  
Given under my hand and seal of this court today this 5th day of 

December, 2016 at Tezpur. 

(P.J. Saikia) 
Member 

MACT, Sonitpur, Tezpur 

A N N E X U R E 

 
1. Witness of the Claimants 

I. Smti Rakhi Bhawal Saha(P.W.-1) 
2. Witness of the Defence 

I. Nil 
3. Claimant’s Exhibits 

 Ext.-1 FIR,  
 Ext 2 Post Mortem report,  
 Ext Death Certificate. 
4. Exhibits of the defence    

I. Nil 

       

 

(P.J. Saikia) 
Member 

MACT, Sonitpur, Tezpur 


